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prescribing penalties; and

RGISLATUREXQF THE STATE OF WASHINGTON:

: K‘%\
G, 1. 3 'BRT TITLE. This chapter may be known and
duct?surveillance law.

: 2. PURPOSE AND LEGISLATIVE INTENT. The
purpose of this &chapter is to establish a framework for the
commissioner's market conduct actions, including:

(1) Processes and systems for identifying, assessing, and
prioritizing market conduct problems that have a substantial adverse
impact on consumers, policyholders, and claimants;

(2) Market conduct actions by a commissioner to substantiate such
market conduct problems and a means to remedy significant market
conduct problems; and ’

{3) Procedures to communicate and coordinate market conduct

actions among state insurance regulators to foster the most efficient
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and effective use of resources.

NEW SECTION. Sec. 3. SCOPE. This chapter applies to all
entities regulated by this title, and to all persons or entities
acting as or holding themselves out as insurers in this state, unless
otherwise exempted from the provisions of this title.

NEW SECTION. Sec. 4. DEFINITIONS. &
section apply throughout this

e definitions in this

chapter

ess*itthe context clearly

requires otherwise.
(1) "Best practices

(2)

(3)
primarily  expressing
dissatisfaction.

(4) "Insure

‘For purposes of this chapter,
ed in chapter 48.44 RCW, health
n chapter 48.46 RCW, fraternal
soc1et1es\ defined in chapter 48.36A RCW, and self-funded
multiple employer welfa£§b rangements defined in chapter 48.125 RCW

are defined-
(5) "Markég,
personnel colie%t

s" means a process whereby market regulation

analyze information from filed schedules,
surveys, required greports, and other sources in order to develop a
baseline understanding of the marketplace and to identify patterns or
practices of insurers that deviate significantly from the norm or that
may pose‘a potential risk to the insurance consumer.

(6) "Market conduct action" means any of the full range of
activities that the commissioner may initiate to assess and address
the market conduct practices of insurers, admitted to do business in
this state, and entities operating illegally in this state, beginning
with market analysis and extending to examinations. The

commissioner's activities to resolve an individual consumer complaint
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or other report of a specific instance of mlsconduct are not market
conduct actions for purposes of this chapter.

(7) "Market conduct surveillance personnel" means those
individuals employed or contracted by the commissioner to collect,
analyze, review, or act on information on the insurance marketplace
that identifies patterns or practices of insurers.

(8) "National association of insurance commissioners™ (NAIC) has
the same meaning as in RCW 48.02.140. ' '

-(9) "NAIC market regulation handboo mea s the outline of the
elements and objectives of market anad:
the NAIC, and. the process by which ,ates%can es&ebllsh and implement
market analysis programs, and thé/ se t%ofwgu1d§
adopted by the NAIC that docum%%

3
xamination procedures" means

used by market conduct
examination, or ]
(11) "NAI

descriptions
onnel i

deve
,vellféhcxk %@Q
'rket?%@nduct ctlons;ﬁ%r

conduct

A

\
to the cemmlss1oner,\who experience, and,

where appllcable, profess1owal designations, to perform market conduct

(13) (a )”Ma%&et Géyduct Examination” means the examination of the
insurance operatlo%s”of an insurer licensed to do business in this
state and entities operating illegally in this state, in order to
evaluate compliance with the applicable laws and regulations of this

actions.

state. A market conduct examination may be either a comprehensive
examination or a targeted examination. A market conduct examination
is separate and distinct from a financial examination of any insurer
performed pursuant to chapters 48.03, 48.44, or 48.46 RCW, but may be
conducted at the same time.

(b) “Comprehensive Market Conduct Examination” means a review of
one or more lines of business of an insurer. The term includes a
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review of rating, tier classification, underwriting, policyholder
service, claims, marketing and sales, producer licensing, complaint
handling practices, or compliance procedures and policies.

(c) "Targeted examination" means a focused examination, based on
the results of market analysis indicating the need to review either a
specific line or lines of business, or specific business practices,
including but not limited to: ' (a) Underwriting and rating; (b)
marketing and sales; (c¢) complaint handl

ig; (d) operations and
management; (e) advertising; (f) licensing g)<ﬁglicyholder services;
) \‘§; (3 policy forms and
be‘%ggduékggx?y desk examination

(h) nonforfeitures; (i) claims handli
filings. A targeted examination ma

or by an on-site examination.

3 2, .
a targeted examination that is

(1) "Desk examination"”
conducted by an examiner at a <locatho hé insurer's
premises. A desk examination the

4.

commissioner's offices
by hard copy, microfmcﬁ% '
review. )

(ii)

insurer using the model or product.
A : "1on is necessary for implementation of
Sec. 8(2) and addressed 1ndustry attempts to deny examiner access.]
(15) '
voluntary,

self-evaluative audit" means a
evaluation, review, assessment, audit, or
investigation fogﬁg he purpose of identifying or preventing
noncompliance with, or promoting compliance with laws, regulations,
orders, or industry or professional standards, which is conducted by
or on behalf of a company licensed or regulated under the insurance
laws of this state, or which involves an activity regulated under this
title.

(16) "Insurance compliance self-evaluative audit document" means
documents prepared as a result of or in connection with an insurance
compliance audit. An insurance compliance self-evaluative audit
document may include:
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(a) A written response to the findings of an, insurance compllance
self-evaluative audit;

{(b) Any supporting information that is collected or developed for
the primary purpose and in the course of an insurance compliance
self-evaluative audit, including but not limited to field notes and
records of observations, findings, opinions, suggestions, conclusions,
drafts, memoranda, drawings, photographs, exhibits, computer generated
or electronically recorded information, phoﬁg,records, maps, charts,

graphs, and surveys;
(c) Any of the following:
(1) An insurance compliance se%;‘

gained in the audit, conclusions;
and appendices;

(ii) Memoranda an@gﬁ%@
insurance compliance ksel& evaluatlve audit

NTARE R
potential 1mplementatlon 1ssues, o
(iii) An ‘_ 1> ddresses correcting past
: ' S,

noncompliance and preventing future
£5

‘MARKET ANALYSIS PROCEDURES. (1) (a) The
d report market data information

to the NAIC's
base system, the\gfam 1ation tracking system, the regulatory retrieval
system, other suq%essor systems, or to additional systems- as the
commissioner determines is necessary for market analysis. .

(b) Market data and information that is collected and maintained
by the commissioner shall be compiled and submitted in a manner that
meets the requirements of the NAIC and its systems.

(2) (a) Each entity subject to the provisions of this chapter
shall file a market conduct annual statement, in the general form and
context, in the time frame required by, and according to instructions
provided by the NAIC, for each line of business written in the state
of Washington. If a particular line of business does not have an

\market ormation systems, including the complaint data
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approved market conduct annual statement fornu the company 1is not
required to file a report for that line of business until such time as
the NAIC adopts an annual statement form for that line of business.
{b)The commissioner may, for good cause, grant an extension of
time for filing a market conduct annual statement, if written

application for extension is received at least five business days

before the filing due date. Any insurer that fails to file its market
B

conduct annual statement when due or by the ‘end of any extension of

time for filing, which the commissioner her sole discretion,
may have granted, shall be subject td th ‘penalty and enforcement

provision applicable to the \®§ fShqg% in the Washington

insugpér

Insurance Code.

) N
(3) (a) The commissioner 4 gather informgtion from data
surveys, réq red reports,
information collected by the NAIC, ot

durces in boﬁg’the public or
private sectors, and inﬁf

B

industry The commi§

n order to develop a

%,

review insurers¥or practices tha%&dev1a
- ykpose%% poten%%ﬁl. ris gg}yo the insurance consumer. The
: shall é%% the‘“NAIG%'market analysis handbook as one
in perf\rang =h

significantly from the norm

LlS analy51s

EN

The commlsSLOnekf%shall adopt by rule a process for
of Washington state-specific complaint

information concerni that insurer before using the complaint

R
information foriﬁark v conduct surveillance purposes or transmitting
it to NAIC data be\ " after July 1, 2007.

(4) (a) If the commissioner determines, as a result of market

analysis, that further inquiry into a particular insurer or practice
is needed, the following continuum of market actions shall be
considered before conducting a market conduct examination. The
commissioner shall not be required to follow the exact sequence of
market conduct actions in the continuum or to use all actions in the
continuum prior to selecting the appropriate action in the specific
circumstance. The action selected shall be made known to the insurer,

in writing, if the action involves insurer participation or response.
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These actions may include, but are not llmlted to'
) Correspondence with the insurer;
i) Insurer interviews;

v) Policy and procedure reviews;

(i
(i
(iii) Information gathering;
(1
(v) Interrogatories;

(v

i) Review of insurer self-evaluation and compliance programs.
‘This may include consideration of the insup ; membership in a best
practices organization, if the commissiég  J satisfied that the
organization's qualification process i ilk\ly to provide reasonable

assurance of compliance with pertinent, 1nsurancé\laws,
(vii) Desk examinations; and & xéb

(viii) Investigations

(6)
conduct

X F
‘ing an examlnatlon. or other market
&
1m$urer, the %

fimissioner may examine or conduct

%%

v
a mark conduct actlon on any ma

CESt 20 ing general agent or other person,
1nsofa%§as that examlnatlon or market conduct action is, in the sole

dlscretlon of the@lcommm

foner, necessary or material to the

action of the insurer.

PROTOCOLS FOR MARKET CONDUCT ACTIONS. (1)

Market conduct actions shall be taken as a result of market analysis

and shall focus on the general business practices and compliance
activities of insurers, rather than identifying obviously infrequent
or unintentional random errors that do not cause significant consumer
harm.

(2) (a) The commissioner is authorized to determine the frequency
and timing of such market conduct actions. The timing shall depend
upon the specific market conduct action to be initiated, unless
extraordinary circumstances indicating a risk to consumers require
immediate action.
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(b) If the commissioner has information that more than one insurer
is engaged in common practices that may violate statutes or rules, the
commissioner may schedule and coordinate multiple examinations
simultaneously.

(3) The insurer shall be given a reasonable opportunity to
resolve matters that arise as a result of a market analysis to the
satisfaction of the commissioner before any additional market conduct
actions are taken against the insurer. 4

(4) The commissioner shall adopt b«" eqg atlon procedures and
documents that are substantially 51m11ar tO\the "NAIC work products

defined or referenced in this chapgfr‘@

Market analysis, market

conduct actions, and market condu xamépa%ions shall be performed in

7 For any change made to an NAIC work
Y

accordance with such regulation

&
product referenced in this chapter hafzgaterlally cha the way in

which market analysis, market con or arket conduct

examinations are conduc

'éld the commls

of this act have not

“rnlng company activities in Washlngton

sébtlon 5(4)(a)

: sufficientl
X ‘%;1 !
addressed§%ssues ragsed €

conduct examlnatlons ¥in accordance with the NAIC market conduct
rocedures and the NAIC Amarket regulation
handbook. RCW g4 03.010- shall not apply to market conduct
examinations insofar as that statute requires periodic or regular
examinations. However, in all other respects, chapter 48.03 RCW shall

apply to market conduct examinations.

uniform examlnat%on

{2) (&) In lieu of an examination of a foreign or alien insurer
licensed in this state, the commissioner may accept an examination
report of another state provided that the state has laws substantially
similar to those of this state and a market surveillance system that
the commissioner deems comparable to the market conduct surveillance
system set forth in this law.
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(b) The commissioner’s determination under subsectlon (2)(a) is
discretionary with the commissioner and is not subject to appeal.

(c) If the insurer to be examined is part of an insurance holding
company system, the commissioner may also seek to simultaneously
examine any affiliates of the insurer under common control and
management which are licensed to write the same lines of business in
this state.

(3) Before commencement of a market coﬁ%%pt examination, market

conduct surveillance personnel shall prepa¥e a 53;k plan consisting of
A

the following:

(a) The name and address of the examined;

@
(b) The name and contact info ofwthe éké?lner in-charge;
(c) The name of conduct survewllance personnel

i 2
initially assigned to the market conduct

(d) The justification for the examin
(e) The scope of th
AN

)
(f) The date the e%
(g) Notice of any non%psurance departm t

assist in the examlnatlon, \3

I@kamination,
Y

mlnatren is schedﬁ‘ ed to begin;
&

personnel who will

examination is blli d t th
P % —

of the

receipt of the information

rsonnel and noninsurance department personnel

assigned to a marke

5

conduct examination. Any such request for review
shall specifically describe the alleged conflict of interest in the
proposed assignment of any person to the examination.

(b)’ Within five business days of receiving a request for
discretionary review of any alleged conflict of interest in the
proposed assignment of any person to a market conduct examination, the
commissioner or designee, shall notify the insurer of any action
regarding the assignment of personnel to a market conduct examination
based on the insurer’s allegation of conflict of interest.

(5) Market conduct examinations shall, to the extent feasible, use
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desk examlnatlons and data requests before an on—51te examlnatlon

(6) Market conduct examinations shall be conducted in accordance
with the provisions set forth in the NAIC market regulation handbook
and the NAIC market conduct uniform examinations procedures, subject
to the precedence of the provisions of chapter 48.03 RCW.

(7) The commissioner shall use the NAIC standard data request.

(8) Announcement of the examination shall be sent to the insurer
and posted on the NAIC's examination tra
possible but in no case later than sixt
commencement of the on-site examinati®w,

ng system, as soon as
days&before the estimated
jgkcept where the exam is
conducted in response to extraordinary rcu;étances as described in
section 6(2)(a) of this act. S h

shall contain the examination

: &ent to the insurer
k plan and a requébt for the insurer

to name its examination coordiéat0$%

(9) If an examination is expan
original reasons proy&ded to the Sy
examination required by subsectlon 3, tﬁéh

written notice to the insuzer, explalnlng
- o

for the expansio he commf%sion

if the expans

in the origindl requir@ﬁ by subsection 3.

ke omma sio

(10), 8, 2L >Tenshall c@ duct a preexamination conference
with - 1nsure% exam‘natlon béw@g 1ator and key personnel to clarify

expecﬁ%tlons at least\EGKdays befg;e commencement of the examination,

unless otherw1se agreed by

(11) Bef@re the cénclusmo

©, insurer and the commissioner.

n of the field work for an on-site market

O,
conduct examlnaE}on,
findings to dgﬁe insurer personnel and schedule an exit
conference with the nsurer, in accordance with procedures in the NAIC
market regulation handbook.

(12) {a) The commlss1oper shall adhere to the requirements of
chapter 48.03 RCW concerning issuance of market conduct examination
reports.

(b) The insurer's response shall be included in the commissioner's
order adopting the final report as an exhibit to the order. The
insurer is not obligated to submit a response.

(13) (a) The reasonable and necessary costs of a market conduct
examination may be assessed against the insurer under examination.
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The fees shall be consistent with that otherw1se authorlzed by RCW
48.03.060. The fees shall be itemized and bills shall be provided to
the insurer on a monthly basis for review prior to submission for
payment, or as otherwise provided by state law.

(b) The commissioner shall maintain active management and
oversight of examination costs, including costs associated with the
commissioner's own examiners, and with retaining qualified contract
examiners necessary to perform an on-site exgh%nation. Any agreement
with a contract examiner shall: {

(1) Clearly identify the types of
outsourcing;

(1i) Provide specific timeli
review;

(iii) Require disclosure to examiners'
recommendations;

(iv) Establish

mechanism to resolve %

5
ﬁﬁg\ a disp @g resolution or arbitration

confllctska1th 1E%urers regarding examination
o &\Q‘ .

fees; and
(v) Requlre

hourly rates tha« can be*?§ harged 2
(c) The commlsgloneE%M%; the C@mm3331oner s designee, shall review
ﬁ rmatr ely epdorse eta&fed billings from the qualified
examlﬁéﬁg bef@ae the detalled billings are sent to the
N Xy,
(d)- The\comm1551®ner ma§ contract, in accordance with applicable
state contracﬁlng prdﬁedures, for such qualified contract actuaries
and examiners asKthe

B,
insurer.“

ommissioner deems necessary for the efficient

conduct of a part“, ar examination. The compensation and per diem
allowances paid to such contract persons shall be reasonable in the

market and time incurred.

NEW SECTION. Sec. 8. ACCESS TO RECORDS AND INFORMATION. . (1)
Except as otherwise provided by law, market conduct surveillance
personnel shall have free, convenient, and full access to all books,
records, employees, officers, and directors, as practicable, of the
insurer during regular business hours.

(2) An insurer using a third-party model or product for any of the
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activities under examination shall cause, upon the request of market
conduct surveillance personnel, the details of such models or products
to be made available to such personnel.

(3) Each officer, director, employee, and agent of an insurer
shall facilitate and aid in a market conduct action or examination.

(4) No waiver of any applicable privilege or claim of
confidentiality in the documents, materials, or information shall
occur as a result of disclosure to the commi

any employee of
0IC, or any agent retained by the OIC to 4 the market conduct
examination under this chapter.

(5) When approved by the commis

section,
duties, the commissione
(a)

including
or information
,’h other state, federal,
2w enforcement authorities,
idiaries, provided that the
© it has the legal authority to
‘1a11tymwn@@‘rlv1leged status of the document,
or other ﬁnformatlon,

Wy \\ ,
(b) Receive documents/ erials, communications, or informatlon,

L ‘
1nclud1ng\§therw1se cenfla>%t

from regulator§twand w enforcement officials of other foreign or
domestic jurlsdlqi and shall maintain as confidential or
privileged any document, material, or information received with notice
or the understanding that it is confidential or privileged under the
laws of the jurisdiction that is the source of the document, material,
or information; and

(c) Enter into agreements governing the sharing and use of
information consistent with this subsection.

[NOTE: Interested parties agreed to suggest a definition of

international regulatory agencies and law enforcement authorities.]
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NEW SECTION. Sec. 9. CONFIDENTIALITY. (1) All data and

documents, including but not limited to working papers, third-party
models or products, complaint logs, and copies thereof, created,
produced, or obtained by or disclosed to the commissioner, the
commissioner's authorized representative, or an examiner appointed by
the commissioner in the course of any market conduct actions or
examinations made under this chapter, or in the course of market
analysis by the commissioner of the markegf@oggltlons of an insurer,
or obtained by the NAIC as a result of any’of tne provisions of this
chapter, to the extent the documents fare Sn tﬂg possession of the
commissioner or the NAIC, shall be coqﬁlééntlalxgy law and privileged,
shall not be subject to the pr vlslonqéofwchapters 42.17 and 42.56
RCW, shall not be subject to .g

and shall not be subject to

@ )
(2) If the commlssloner §1A~‘%% a
examination, a prellml ;

S,

’ (§'*An 1nsu~ance «ompllancems lf-evaluatlve audit document jin the .-

poss§§%4on of the%comﬁﬁs&1oner is confidential by law and privileged,
shall no%‘%ge
(a) Madé »public bﬁgthemb mmissioner;
(b) Subjec% to the%prov1510ns of chapters 42.17 and 42.56 RCW;
(c) Subject t subpoena; and
(d) Subject toge

civil action.

scovery and admissible in evidence in any private

(4) The disclosure of any self-evaluative audit document to the
commissioner or the commissioner's designee shall not constitute a
waiver of any privilege that may otherwise apply. )
[NOTE: OIC believes that Sec. 9 as originally proposed provided for
confidentiality so broad as to make the bill un-passable. These
changes are intended to narrow the scope of confidentiality in an
attempt to make the bill more palatable.]
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NEW SECTION. Sec. , 10. MARKET CONDUCT SURVEILLANCE PERSONNEL
(1) Market conduct surveillance personnel shall be qualified by
education, experience, and, where applicable, professional
designations. The commissioner may supplement the in-house market
conduct surveillance staff with qualified outside professional
assistance 1f the commissioner determines that the assistance is
necessary.

~(2) Market conduct surveillance personnel have a conflict of
interest, either directly or indirectly, 3

L\\are affiliated with
the management, and have, within fiv yeans of any market conduct
action, been employed by, or own a " unlary\\nterest in the insurer,

Thhs section shall not

(a) A policyholder or clai !
(b) A grantee of a ‘xument on the
individual's residence 7 Ol if done under
customary terms and in“thewix %‘%A

(c) An investment b
investment companiiesy., e

(d) A setf w§{ ici nyof agféﬁind trust" into which any
otherwise permisiible holdings haye been“placed.

K

( 'Y FOR MARKET CONDUCT SURVEILLANCE
. &N 38 of action shall arise, nor shall any
llabllltyQQfe 1mpo§éd aga

authorized

st the commissioner, the commissioner's
nspresenta%ivesp, arket conduct surveillance personnel, or
7y ‘

an examiner app01nted‘£

y the commissioner for any statements made, or

conduct performe’ 'n_good faith while carrying out the provisions of

this chapter. .

(2) No cause of action shall arise, nor shall any liability be
imposed against any person fo£ the act of communicating or delivering
information or data to the commissioner or the commissioner's
authorized representative, market conduct surveillance personnel, or
examiner under an examination made under this chapter, if the act of
communication or delivery was performed in good faith and without
fraudulent intent or the intent to deceive.

(3) A person identified in subsection (1) of this section is
entitled to an award of attorneys' fees and costs if he or she is the

Electronic Transmittal 14 Zz-1101.1

- [ Deleted: 2




| REVISED 5/17/06 - Sec. 13,14,15,16,17,18 Comments L
prevailing party in a civil cause of action for llbel slander, or any
other relevant tort arising out of activities in carrying out the
provisions of this chapter, and the party bringing the action was not
substantially justified in doing so. For purposes of this section, a
proceeding is "substantially justified" if it had a reasonable basis
in law or fact at the time that it was initiated.
(4) This section does not abrogate or modify in any way any common
,, the effective date of
this act enjoyed by any person identifi dyln gﬁbsectlon (1) of this
section. : :‘E .

law or statutory privilege or immunity bef

NEW SECTION. Sec. 12.

penalties, applicable to the found Th, the Washington

Ny, 4%
Insurance Code, levied as a resu&t of» a market condufﬁ

(1) PFines and

action or

examination shall be consistent, reaSenable, and justified.

\;::»;
0 consideration actions taken
‘%5 comply with the standards

ent to which insurers

compllance préé%*f kself—assess, self-report,
R /f%?

%,
'and ma%é}nclude those considerations

in determining

with sub ion %Q%

COORDINATION WITH OTHER STATE INSURANCE
(1) shall
the commissioner's market analysis, market
xamination efforts with other state insurance
regulators. SG%h matters will be coordinated in accordance with
guidelines adopte§%§§ the NAIC.

(2) If a market conduct examination or action performed by another

REGULATO] S

N share
1nformatlo§%€?d coor

The commissioner

conduct actlon§, and !

state insurance regulator results in a finding that an insurer should

modify a specific practice or procedure, the commissioner ghall, in .

lieu of conducting a market conduct action or examination, accept
verification that the insurer made a similar modification in this
state, unless the commissioner determines that the other state does
not have laws substantially similar to those of this state, or does
not have a market conduct surveillance system that is comparable to
the market cohduct surveillance system set forth in this law.
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NEW SECTION. Sec. 14. ADDITIONAL DUTIES OF THE COMMISSIONER.
The commissioner shall designate a specific person or persons within
the commissioner's office whose responsibilities shall include the
receipt of information from employees of insurers and licensed
entities concerning violations of laws, rules, or regulations by their
employers, as defined in this chapter. These persons shall be
provided with proper training on the hand;fh
The information shall be confidentia :
inspection. [NOTE: OIC Dbelieves Lha )
interested parties makes the confide

not open to public

changes suggested by

bill will be un-passable.]

nnecessary provisions.

ent and implementation of a

market conduéi égrvelllémce sys?%m w1ll“%ake a minimum of two years,

it is ctlcg%%to el@
?\ &

1 ﬁ%or duplicative provisions in a

& R,
NEW SECTION

July 1, 2003
in order to be

»EFFECTIVE DATE. This act takes effect
elieves this effective date is necessary

o to retain and train staff, develop rules,
make- IT enhancéﬁents@@etc., prior to this act being effective as to
insurers.] ’

NEW SECTION. Sec. 17. CAPTIONS NOT LAW. Captions used in this
chapter are not any part of the law.

NEW SECTION. Sec. 18. Sections 1 through 16 of this act
constitute a new chapter in Title 48 RCW.
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